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ISSUES PRESENTED* 


I. Did the District Court commit error in denying a 
motion to suppress a pistol and admitting it into evidence 
against the appellant over his objection at trial? 
(a) Was the arrest of appellant unlawful and the 
evidence obtained incident thereto therefore inadmissible 


at trial? 


(b) If the arrest was lawful was the evidence 


nevertheless inadmissible because the search and 


seizure of appellant prior to arrest was contrary to the 


guidelines of Terry v. Ohio and Sibron v. New York, ** 


and therefore unlawful? 


This case has not previously been before this Court. 


ae Terry v. Ohio, 392 U.S. 1 (1968); Sibron v. New York, 
392 U.S. 40 (1968). 


REFERENCES TO RULINGS 


Appellant submits the following to identify rulings 
by the District Court deemed relevant to review: 

Denial of joint motion to suppress by 
Judge George L. Hart, Jr. on July 11, 1969. 
Record item No. 14A and transcript of hearing 
on motion to suppress held July 11, 1969, at 
page 41 (Record item No. 18). 

Denial of defense objection to 
admissibility of evidence at trial by Judge 
June Green on August 26, 1969. Transcript 
of trial at page 67 (Record item No. 31). 

Verdict of guilty as charged by Judge 
June Green at trial on August 26, 1969. 
Record item No. 21 and trial transcript 


at page 70 (R. 31). 


Approval of appeal in forma pauperis by 


Judge June Green on October 29, 1969, Record 


item No. 25. 


STATEMENT OF THE CASE 


Proceedings Below 


This is a consolidated appeal by co-defendants below, 
George E. Stewart in Case No. 23,713 and Harold smith in 
Case No. 23,714, from joint convictions for carrying 
pistols without licenses. The appellants were arrested 
(without a warrant) in the 700 block of 13th strest: N. W., 
Washington, D. C. on the morning of Thursday, December 5, 
1968, by Metropolitan Police Officer Walter J. Henja who 
was assisted by a private building guard, Ernest Paul 
Barbareviech. George Stewart and Harold Smith ore 
eventually charged with unlawfully carrying pistols 
uncovered during concomitant searches of their areonee 
Preliminary hearing was held before Judge charles Halleck, 


in the District of Columbia Court of General Sessions, 


on January 3, 1969, and, probable cause having been 
| 
found by Judge Halleck, Stewart and Smith were bound 


over for Grant Jury action (R.* 33, hereinafter P.H.**) . 


"R" is an abbreviated citation for the numbered items 
in the certified record which are deemed relevant to 
review. R. 33 is the Preliminary Hearing transcript. 


Other abbreviated citations are to reporters' trans- 
cripts of Preliminary Hearing ("P.H. 1-19"), the pre- 
trial hearing on the motion to suppress evidence ("M. 
1-42") and appellants' joint trial ("Tr. 1-70"). 


Only Officer Henja testified at preliminary hearing (P.H. 
4-16). 

By indictment filed February 12, 1969, George Stewart 
and Harold Smith were each charged with carrying pistols 
without a license as provided by law in violation of 22 
D.C. Code §3204 (R. 1). Both entered pleas of not guilty 
at arraignment on February 28, 1969 (R. 3). Appellant 
Stewart was released on money bond. 

On March 19, 1969, motions to suppress, for produc- 
tion of Grand Jury Minutes and for severance were filed 
on behalf of appellant Smith (R. 5, 6, and 7, respectively) . 
Then, after |appointment of counsel for Stewart, joint 
motions "For Production and Preparation of Grand Jury 
Transcript”! (R. 10) and “To Dismiss Indictment or Alter- 
natively to Suppress Evidence” (R. 11) were filed in the 
District Court on April 28, 1969. The latter motion 


sought the suppression of the two pistols recovered from 


both appellants when they were arrested on the ground 


that recovery of this evidence violated their Fourth 
Amendment rights to be free from arrests without probable 
cause and from unreasonable searches and seizures. 


On May 23, 1969, a pre-trial hearing on the motion 


for grand jury transcript was held before Judge George 

L. Hart, Jr. (R. 30), and the motion was granted (R. 12). 
The hearing on the joint motion to dismiss or to suppress 
was held on July 11, 1969, subsequent to proanctien of 

the grand jury minutes (R. 18, hereinafter M.), and the 
motion was denied (R. 14A). Officer Henja, Gedege Stewart 
and Harold Smith testified at the hearing (M. 8-36). A 
proffer was made concerning the testimony of a White Tower 


waitress, Betty Davis, whose attendance could not be 
secured (M. 3-4). The Government conceded that it would 
not prosecute if the weapons were to be suppressed (M. 
3), and the request for dismissal of the indictment under 
Laughlin v. United States* was therefore not pursued. 

The matter came on for joint trial before guage June 
L. Green on August 26, 1969 (R. 31, hereinafter 


Both appellants waived trial by jury (R. 19 and | 


Officer Henja, Ernest P. Barbareviech and Officer Doyne 


K. Lovelady testified at trial (Tr. 12-61). Neither 
| 


eens 


* Laughlin v. United States, 128 U.S.App.D.C. 27, 31, 


385 F.2d 287, 291 (1967). See also, Jones v. United 
States, 119 U.S.App.D.c. 284, 294-95, 342 F.2d 863, 
873-74 (1964). 


Stewart nor Smith took the stand. During the course of 
the trial the Government introduced the two pistols, and 
the objection to their admissibility was renewed (Tr. 
62-67). The objection was denied (Tr. 67); the pistols 
were admitted into evidence; and verdicts of guilty were 
entered by Judge Green (R. 21). 

On October 21, 1969, Stewart and Smith were sentenced 
to serve two to six years in prison (R. 28 and 29). 
Notices of appeal were filed (R. 24, 26), and applications 
for transcript in forma pauperis were approved on 
October 29, 1969, by Judge Green (R. 25, 27). The 
original record was certified on November 28, 1969, and 
supplemental records were certified on February 6 and 
10, 1970. The appeal of Case No. 23,713 was consolidated 
with Case No. 23,714 by Order of this Court dated 


December 3, 1969. 


Facts Relevant to Review 


Private Walter J. Henja of the First Precinct testified 
that at approximately 5:00 a.m. on the morning of 
December 5, 1968, while on duty in Scout 11, he was 


contacted by the radio dispatcher and was told to call 


the First Precinct. He telephoned the statim ana was 
informed that a guard at the Herald Square Building, 1331 
H Street, N. W. had reported suspicious conduct by two 
subjects in the vicinity of a parking garage (PH. 8: 

M. 8-9, 17; Tr. 13-14). Private Henja responded, and 
upon arrival at the Herald Square Building he was met 

by the building guard, Ernest Paul Barbareviech. 
Barbareviech told Henja that two subjects had been 


"casing" the Capitol Garage across the street on New 


York Avenue (P.H. 6; M. 9-10; Tr. 14) and "thatjhe saw 


one subject look inside the Capitol Garage, inside of 


the entrance, and the other subject was walking up and 
down - looking up and down the street” (Tr. 14) .* 
According to the record, the only other ineormetion 

passed by Barbareviech to Henja prior to the aeee of 


Stewart and Smith was that the two subjects were in the 


At the hearing on the motion to suppress the police 
officer said he was told by the guard that "one of 
them would go into the entrance of the Capital (sic) 
Garage while the other one was walking up and down, 
looking up and down the street" (M. 10). At prelimn- 
aay hearing Henja said he was told by the guard 
that "one of these subjects stood outside the Capitol 
Garage, and the other subject looked inside of the 
window" (P.H. 13). 


White Tower restaurant on the corner of 13th and H Streets, 


N. W. (M. 10; Tr. 14). On cross-examination Private Henja 


acknowledged that he was aware that the Capitol Garage 
was open as usual, 24 hours a day, and that there are 
cigarette machines inside (P.H. 13-14; M. 19). 

Officer Henja first personally observed George Stewart 
and Harold! Smith as they were “standing at the corner of 
13th and H Streets, N. W." (P.H. 5, 8-9, 16; M. 1l, 18; 
Tr. 14). Upon seeing them Henja immediately requested 
Barbareviech to join him in Scout 1l to assist ina 
positive identification and then made a U-turn in order 
to proceed in the direction of the appellants on the 
corner (MM. 10; Tr. 14). As the scout car approached 
Stewart and Smith, Officer Henja, according to his 
testimony, observed them walking “in a hurried manner" 
south on 13th Street (P.H. 9-10; M. 11, 19; Tr. 14). 
Officer Henja thereupon hurriedly drove the scout car 
into an alley driveway and stopped on and across the 
sidewalk, thereby effectively blocking the appellants’ 
path down 13th Street (P.H. 10; M. 12, 19-20; Tr. 15, 
21-26). As Stewart and Smith came to a halt, Officer 


Henja and guard Barbareviech immediately exited the scout 


car, and Henja told the appellants to “Hold it” (M. 20, 
26, 31; Tr. 15-16, 21-27). Barbareviech drew his gun 

as he got out of the scout car* (Tr. 51-52). Whether 
Officer Henja also had his gun drawn prior to approaching 
and searching Stewart was the subject of pontrediccory 
testimony.* (M. 26, 27, 31; Tr. 23, 44, 51-53, 60, 68) . 


Officer Henja stated during cross-examination at trial 


that up to the time he exited from his scout car he had 


no probable cause to arrest the appellants based upon 
| 
the information received from Barbareviech (Tr. 21) and 


that he had no reason to believe that they were armed 


(Tr. 40). | 
| 


Stewart responded "Don't touch me, man; you have 


got nothing on me” or something to this effect (P.H. 10; 


M. 12; Tr. 16). Officer Henja testified that he would 
| 
not have permitted the appellants to depart at this point 


(Tr. 30). Although Stewart appeared nervous and upset 
| 
| 


At trial on cross-examination Barbareviech testified 
that he believed that Henja drew his gun at the same 
time. He further stated that while he had Smith 
restrained against the scout car Officer Henja was 
"holding [Stewart's pistol]--he already put his back 
in the holster and he was holding Mr. Stewart's 
gun... ." (Tr. 53) (emphasis supplied). 


at being forceably stopped (Tr. 44, 45, 52-53) he did not 


attempt to escape or to resist according to Officer 
Henja (Tr. 26-27). Stewart had his right hand in his 
outer coat pocket. Officer Henja requested that he 
remove his hand from the pocket, but within “a second 
or two" (Tr. 28) Henja grabbed his wrist, reached into 
the pocket and pulled out a pistol (M. 12-13, 20-21; 
Tr. 16, 28-30) .* 

While Henja was restraining and searching Stewart, 
Barbareviech, in plain clothes, placed Harold Smith up 
against the scout car (or a building) at gun point and 
searched his person without success (M. 22; Tr. 45). 
The appellants were subsequently placed into a police 
wagon and transported to the First Precinct for 
processing. 


Stewart's and Smith's testimony during the motion 


Contrary to Henja’s version Stewart testified at 
the hearing on the motion to suppress that Henja, 
at gun point, first placed him up against the scout 
car and then made an internal full search of his 
person and thereby recovered the pistol (M. 26-28). 


to suppress* (M. 25-35) shows that they were in the White 
Tower restaurant on the corner of 13th and H Streets, 


N. W. just prior to being arrested. They had been in 
the White Tower for “[a]pproximately an hour, an hour 
and five minutes" (M. 30) except for a very brief period 


when they went to the Capitol Garage to purchase “some 
| 
cigarettes" (M. 34-35). After finding the door to the 


garage waiting room locked they returned to the restaurant 
(M. 34-35). It was during this period of time that they 

| 
were observed by Barbareviech (Tr. 41-42). Stewart 
further stated that he and Smith were proceeding south 
on 13th Street at the time they were arrested in order 


| 
to return to their car parked on the corner of + 3ch and 


G Streets, N. W. (M. 27, 28). It was cold on the morning 


Though not clearly shown by the transcript (M. 25) 
Judge Hart permitted the appellants to be galled 

to the stand for the limited purpose of establishing 
their version of what occurred during the arrest. 
Upon this basis Judge Hart sustained objections to 
cross-examination by the Government which went beyond 
the scope of Stewart's direct testimony (M, 29). 
However, when similar questions were asked of Smith 
on cross-examination Judge Hart overruled objections 
by the defense to the scope and permitted an inquiry 
into the appellants' activities prior to ee arrest 
(M. 33-34). 


in question, and Stewart was wearing a full-length overcoat 
(M. 18, 27-28). A defense proffer concerning the 
testimony of a White Tower waitress, Betty Davis, shows 
that if called to testify she would have corroborated 
appellants' statements that they had been in the 
restaurant for some time and that they had left briefly 
and returned just prior to being arrested (M. 4-6). 

At the time of arrest Officer Henja had been a 
Metropolitan Police Officer for approximately 7-1/2 years 
and had apparently been stationed at the First Precinct 
for most of this period (M. 19; Tr. 21). Barbareviech 


had obtained his “experience on the job” as a special 


officer for 4-1/2 years and was 26 years old (Tr. 46). 


I. THE LOWER COURT ERRED IN DENYING APPELLANTS} MOTION 


TO SUPPRESS AND IN PERMITTING THE RECEPTION AT TRIAL OF 
EVIDENCE OBTAINED AS A RESULT OF AN ILLEGAL ARREST. 


(a) Appellant Was Arrested Prior to Being 
Searched; the Arrest Was Without Probable 
Cause and the Evidence Obtained Thereby | 
Should Have Been Suppressed. 


(With respect to this issue, appellant! 
invites this Court's attention to the | 
following record items and pages of the 
transcripts: R. 11 and 14A; P.H. 4-16: 
M. 7-23, 26-28, 30-32, 36-41; Tr. 13-16, 
18, 20-34, 39-53, 56, 58-60, 62-69). 


The search of George Stewart after he was stopped 


by Officer Henja and building guard Barbareviech resulted 


in the discovery of an unlicensed pistol concealed on 


his person. A search of co-appellant Smith by Officer 


Lovelady just before they were both to be transported to 
the First Precinct turned up a second unlicensed pistol. 
A pre-trial motion to suppress both pistols was denied 
by Judge Hart. The pistols were then admitted sre 


evidence at trial before Judge Green, over defense objec- 

tion, and were used as the basis for the convictions now 
| 

under consolidated review. Judge Hart did not reach the 


issue of whether the officer had probable cause to believe 


that Smith and Stewart had committed a felony and ruled 
that their seizure and search was justified upon suspicious 
conduct (M.;| 41). It is submitted, however, that, 
notwithstanding Government assertions to the contrary, 
the appellants were actually arrested before they were 
searched and this arrest was without probable cause as 
required by the Fourth Amendment. 

No arrest warrant was issued,and Officer Henja 
acknowledged that he did not have prior probable cause 
to make an arrest based upon the information received 
from Barbareviech (Tr. 21). The police officer's evalua- 
tion was quite correct since there was no evidence what- 
soever to indicate that a felony had been committed or 
was in the process of being committed, much less by the 
appellants. Carroll v. United States, 267 U.S. 132 (1925); 
Brinegar v. United States, 338 U.S. 160 (1949); Beck v. 
State of Ohio, 379 U.S. 89 (1964); Smith v. United States, 
103 U.S.App.D.C. 48, 254 P.2d 751, cert. denied 357 U.S. 
937 (1958); Wrightson v. United States, 95 U.S.App.D.c. 


390, 222 F.2d 556 (1955); Bailey v. United States, 128 


U.S.App.D.C. 354, 389 F.2d 305 (1967); Gatlin v. United States 


117 U.S.App.D.C. 123, 326 P.2d 666 (1963); Sibron v. 


New_York, 392 U.S. 40, 75 (1968). When Officer Henja 

met Barbareviech he was told only that, in Barber eniecns 
Opinion, Stewart and his companion had been “casing the 
Capitol Garage" (P.H. 6; M. 9; Tr. 14). Baniniwas further 
told by Barbareviech that the latter had seen one subject 
look inside the garage while the other “was wanes up 

and down, looking up and down the street” (M. 10; Tr. 

14). It is to be noted at this point that Barhareviech 


was not in any sense a trained police officer, and that 


his observation did not take into account that the garage 
was open as usual and that there are cigarette Snerrne 
inside. Officer Henja testified that he first observed 
the subjects on the corner of Thirteenth and H Streets, 


\ 
N. W. and that as he approached them in the scout car 


they started walking away in "a hurried manner" (M. 11; 


Tr. 14). 


ly Flight or fear of police does not in itself constitute 
probable cause to make an arrest. Wong Sun v. United 
States, 371 U.S. 471 (1963); Green v. United States, 
104 U.S.App.D.C. 23, 259 F.2a 180 (1958) cert. 
denied, 359 U.S. 917 (1959); Miller v. United States, 
116 U.S.App.D.C. 45, 320 F.2d 767 (1963); Austin v. 
United States, ___ U.S.App.D.C. ___, 414 F.2d 1155 
(1969); Hinton v. United States, Case No. 22,068, 
D.C.Cir., October 14, 1969. 


Thus, no crime had in fact been committed, nor cald 
the officer have had reasonable suspicion that a crime 
had been or was in the process of being committed, a 
fact which he in effect admitted on cross-examination 
when he stated he had no probable cause to make an 
arrest. Beck v. Ohio, 379 U.S. at 95. Therefore, there 
was clearly no probable cause to arrest appellants. The 
officer's later discovery of the weapons cannot serve to 
validate a prior arrest unlawful in its eared 
“[A] search is not to be made legal by what it turns up. 
In law it is good or bad when it starts and does not 
change character from its success." United States v. 

Di Re, 332 U.S. 581, 595 (1948). 

In an obvious effort to avoid the consequences of 
an unlawful arrest the Government took the position that 
there had been no arrest until after discovery of the 
pistols. However, Officer Henja, in uniform, accompanied 
by building guard Barbareviech, in plain clothes, by 


using his scout car forceably stopped Stewart and Smith 


2/ Sibron v. New York, 392 U.S. at 62-63, 67; Henry 
v. United States, 361 U.S. 98, 102-103 (1959); 
Johnson v. United States, 333 U.S. 10, 15-17 (1948). 


as they walked south on the east side sidewalk of 13th 


Street, N. W. between G and H Streets. The scout car 


was pulled "rather fast" onto the sidewalk thereby 


blocking appellants’ path (M. 20). Stewart and Smith 
were somewhere between six and twenty feet from the scout 


car as they were cut off, and when Officer Henja exited 


from the driver's seat Stewart was approximately six to 
ten feet away from him (Tr. 23-26). Officer Henja 


called out "Hold it" and got out of the car in “less 


than a second" after it was brought to a halt on the 


sidewalk (Tr. 22-23, 25). Stewart came to a stop on 
the driver's side of the car. Henja told Stewart to take 


his hand out of his pocket, and then, within one or two 
| 
seconds, Officer Henja grabbed Stewart's right wrist, 


pulled Stewart's hand out of his right outer coat pocket, 
| 
reached into the pocket and pulled out a pistol. There 


is some dispute whether Henja pulled his service revolver 


3/ 
as he exited the scout car, but his companion, Barbareviech, 
Barbareviech testified on cross-examination that both 
he and Henja drew their revolvers at the same time 
(Tr. 53). Stewart testified that he was forced to 
submit at gunpoint to Henja's internal full search 
which revealed the illegal pistol (M. 26). Officer 
Lovelady testified that both Henja and Barbareviech 
had their guns drawn when he arrived (Tr. 60). 


exited the right hand side of the scout car with a gun 
in hand simultaneously with Officer Henja (Tr. 51-52). 
While Henjaiwas confronting Stewart, Barbareviech forced 
Smith at gunpoint up to the side of the scout car and 
searched him (Tr. 45). 

It is submitted that the above combination of 
circumstances, whereby during a brief period of time 
Stewart and Smith were blocked by the scout car and were 
called to a halt by a uniformed police officer and con- 
fronted by his companion carrying a drawn pistol, caused 
them to be effectively placed under arrest prior to any 
search, regardless of the officer's statements to the 
contrary long after the event had taken place. 

“Whether there has been an arrest depends on whether 
there has been an imposition of custody, and this is a 
determination made after examining both the objective 
circumstances and the subjective feeling those circumstances 

4/ 
are likely to evoke.” Bailey v. United States, 128 U. 


S.App.D.C. at 363, 389 F.2d at 314 (Leventhall, J., 


4/ This is a question of fact to be determined by the 
Court. Sibron v. New York, 392 U.S. at 67. 


concurring). Although Officer Henja testified at trial 
that he had no probable cause to make an arrest and may 
have had no intention of making an arrest (a fact which 
is belied by his outward behavior), the intention ofa 
police officer is not the crucial test of determining 
when an arrest took place. The test of whether oF not 
an arrest has been made must be based upon * what a 
| 


reasonable man, innocent of any crime, would have thought 


had he been in the defendant's shoes.'" Hicks v. United 


States, 127 U.S.App.D.c. 209, 212, 382 F.2d 158, 161 


(1967), quoting United States v. McKethan, 247 F.Supp. 


| 
324, 328 (D.D.C. 1965), aff'd. by order, Case No. 20,059, 


D.C. Cir. Oct. 6, 1966. A stopping which outwardly 
demonstrates an officer's intention to assert custody 


| 
over a suspect while restricting his liberty of movement 
| 
is an arrest in fact, irrespective of the officer's inward 
5/ 


intent. 


The violent outward actions of Officer Henja and 


Barbareviech clearly evidenced a custodial detention. 
| 


3/ Henry v. United States, 361 U.S. at 103; Bailey v. 
United States, 128 U.S.App.D.C. at 357, 389 


at 308. 


Stewart and Smith clearly understood that they were under 
dominion of Officer Henja and Barbareviech, and they sub- 
mitted in Fee ee (M. 26-28, 31). An "arrest" can 
be effected without “physical restraint" if the party 
accosted necessarily believes that he is in the power 
and custodyiof the ci In the instant case the 
police officer and Barbareviech employed extensive 
physical force in their manner of approach, including 
drawn revolvers or a revolver, to bring the appellants 
within their dominion, and any reasonable man in the 
position of appellants could not have believed other 
than that he wes under arrest at that moment. 

Therefore, the record establishes that Stewart was 
in fact arrested at a point in time prior to the recovery 


of the weapon. Henja effectively blocked appellant's 


path and restricted his liberty of movement with the 


6/ Coleman v. United States, 111 U.S.App.D.C. 210, 295 
P.2d 555 (1961); Seals v. United States, 117 U.S. 
App.D.C. 79, 325 F.2d 1006 (1963), cert. denied, 
376 U.S. 964 (1964). 


Seals v. United States, 117 U.S.App.D.c. at 8l, 
325 F.2d at 1008; Long v. Ansell, 63 App.D.C. 68, 
71, 69 F.2d 386, 389 (1934). 


scout car, and the police officer and a private building 
guard immediately accosted appellant with a ao or guns 
drawn, and appellant was told to "Hold it." Stewart 

was thereby clearly restrained of his full liberty and 
for all practical and reasonable purposes was within the 
dominion and custody of the arresting parties. crema the 


i 
outward actions of the officer belie whatever conclusions 


can be drawn from his own testimony that he may not have 
intended to arrest appellants. A comparatively less 


forceful stopping merely to ask questions might not 


| 
constitute an "arrest". However, in this case, through 
a display of force and direct physical restraint appellants 
| 


were within the custody of the police prior to being 
of : 
searched. Indeed, if Officer Henja's only purpose was 


questioning, he could have and should have approached 
appellants in a much milder Manner and still have easily 


8 
8/ Bailey v. United States, 128 U.S.App.D.c. at 357, 


389 F.2d at 308. | 
Compare, Fuller v. United states, 132 U.S.App.D.c. 
264, 407 F.2d 1199 (1967), aff'd on rehearing en 
banc; cert. denied, 393 U.s. 1120 (1969); and 
Coates v. United States, _ U.S.App.D.c. 
413 F.2d 371 (1969) . 


i 
oe? 


accomplished his purpose. 


Appellant submits, therefore, that he was arrested 
prior to the initial search of his person and that this 
arrest was without probable cause. Since the weapon 
recovered was the fruit of an illegal arrest in violation 
of the Fourth Amendment the motion for its suppression 
should have been granted or, alternatively, the objection 
to its admission into evidence should have been sustained. 


Weeks v. United States, 232 U.S. 383 (1963). 


10/ Green v. United States, 104 U.S.App.D.C. at 24-25, 
259 F.2d at 181-82. 


(b) The Seizure and Search of Appellant 
Prior to Arrest was not Justified Upon | 
any Basis Under the Fourth Amendment 


(With Respect to this Issue Appellant 
Invites this Court's Attention to the 
Following Record Items and Pages of 
the Transcripts: R. 11 and 14A; P.H. | 
5-6, 8-9, 12-16; M. 4, 6, 8-15, 18-21, 
26-41; Tr. 13-16, 21-32, 34, 38-53, 

56, 62-68) . 


It is submitted that issues (a) and (b) are mutually 
i 


exclusive of one another. Stewart was either arrested 
and searched subsequent thereto or he was searched prior 
to arrest. If the latter is the case such a search is 
permissible under the Fourth Amendment only if the 

il/ 
rulings of the Supreme Court in Terry v. Ohio | and 

12/ 
Sibron v. New York are strictly followed. Therefore, 
assuming arguendo that the search of Stewart is not 
deemed to have been incident to an unlawful arrest, 
appellant submits that the search of his person which 
| 


revealed the concealed pistol was not justified under 


the guidelines of Terry and Sibron, supra. Essentially, 


ll/ 392 U.S. 1 (1968). 


12/ 392 U.S. 40 (1968). See also, Green v. United States, 
104 U.S.App.D.C. at 24-25, 259 F.2d at 181-82. 


the nature, quality and intensity of the police officer's 
intrusion were unreasonable in light of the grounds for 
its inception, and the search was far beyond the scope of 
13/ 
action required in light of its original justification. 

In Terry a policeman with thirty years' experience 
personally observed “two men hover about a street corner 
for an extended period of time .. . [and] pace alternately 
along an identical route, pausing to stare in the same 
store window roughly 24 times; where each completion of 
this route is followed immediately by a conference between 

14/ 
the two men on the corner .. .” which led him to 
believe that a crime was about to be committed. The 
officer stated that he believed a “stick-up” was at the 
initial stage and therefore "he feared 'they may have a 
Clearly the parties were not engaged in normal 


behavior. As, the officer walked up to the men to investi- 


gate further he received an unresponsive retort to his 


13/ Sibron v. New York, 352 U.S. at 65 and 72-74; Terry 
v. Ohio, 392 U.S. at 19, 32. 


14/ Terry v. Ohio, 392 U.S. at 23. 
15/ 


Ibid. at 6. 


first inquiry, and, fearing that they were armed, he 


patted down Terry's outer garments and discovered a 


pistol. In approving the officer's limited search the 


Court held: | 


- - - That where a police officer observes 
unusual conduct which leads him reasonably 
to conclude in light of his experience that 
criminal activity may be afoot and that the 
persons with whom he is dealing may be armed 
and presently dangerous; where in the course 
of investigating this behavior he identifies 
himself as a policeman and makes reasonabl) 
inquiries; and where nothing in the initial 
stages of the encounter serves to dispel his 
reasonable fear for his own or others' safety, 
he is entitled for the protection of himself 
and others in the area to conduct a careful 
limited search of the outer clothing of such 
persons in an attempt to discover weapons which 
might be used to assault him." 392 U.S. at 

30 (emphasis supplied) . | 


The instant case differs substantially with the 


holding and facts in Terry. Officer Henja did not 


| 
personally observe the appellants engaged in any suspicious 
conduct and instead relied on the generalized conclusion 


of an untrained (Tr. 46) building guard that appellants 


16/ 


were "casing" a parking garage (M. 9-10; Tr. 14) and 


16/ Regardless of what Barbareviech may have actually 
observed (Tr. 41-42), only the information concerning 
appellant's activities that he related to Officer 
Henja prior to the arrest (M. 10; Tr. 14) is) relevant 
to the probable cause and Terry justification issues. 
Gatlin v. United States, 117 U.S.App.D.C. at 125, 326 
F.2d at 668. 


17 


his own observations of their manner of walking. 

Henja had had no previous dealings with the guard, 
Barbareviech (P.H. 8; M. 21). There was no evidence of 
“extended" observations of suspicious conduct. Terry, 
392 U.S. at 23. In fact, since the garage was open 24 
hours a day and contained vending machines the conduct 
described was not particularly unusual. In Terry it was 
emphasized that "in justifying the particular intrusion 
the police officer must be able to point to specific 
articueable facts which, taken together with rational 
inferences from those facts, reasonably warrant that 


intrusion,” 392 U.S. at 21, and such intrusions cannot 


be “based on ncthing more substantial than inarticulate 
18/ 
hunches* though they may be in good faith. 392 U.S. 


at 22. Here, Officer Henja proceeded to forceably stop 


17/ Merely walking in a direction away from a police 
officer |should not and could not supply a reasonable 
basis for the kind of forceful stopping employed by 
Officer Henja. See, cases cited in Note 1, supra. 


"In deciding whether or not there is probable cause 

for an arrest or search, a police officer May not act 

on subjective notions or generalized expertise. ..." 
Bazelon, C.J., coneurring in Coleman v. United States, 
____ U.S-App.D.C. ___, ___ F.2d __, Case Nos. 21,804-06, 
D.C.Cir., November 28, 1969, SlipOp. at p. 18. 


appellants based only upon the hunch of an untrained 
building guard and his observation of them walking away, 
and Henja acknowledges that he had no reason to’ believe 


that appellants were armed prior to the moment they were 


19/ | 20/ 


stopped (Tr. 40). Thus, as with the arrest of Sibron, 
Officer Henja made an unjustified, premature and excessive 
forceful stopping and search of Stewart under the 


exigencies of the circumstances. As a result of the 

overbearing nature of the stopping Appellant did not 
| 

have an opportunity to explain his presence or dispel 


any fears held by the officer which normally would be 


permitted in an inquisitorial stopping as opposed toa 
21/ 


custodial detention. 


| 
If Henja had been informed fully of all facts and 


| 
had he taken the time to reflect upon the probabilities 
| 


in light of those facts, the most that would have been 
| 


19/ See concurring opinion of Justice Harlan in Terry, 
392 U.S. at 32-33 which would invalidate even a 
limited patting for weapons if the original basis 
for making a limited Terry-type seizure did not 
provide reason to believe the suspects are armed. 

| 


20/ Sibron v. New York, 392 U.S. at 62-65, 72-73. 


21/ Terry v. Ohio, 392 U.S. at 30. 


required under the circumstances presented would have 
22/ 
been further surveillance of the appellants. According 
to Barbareviech the appellants were at the garage for a 
relatively short period of time (Tr. 41), and it was 
acknowledged by Henja and Barbareviech that the garage 
was open. As the appellants returned to the White Tower 
they cbserved Barbareviech watching them (Tr. 42). 
However, they went back into the restaurant and did not 
attempt to flee the scene, which apparently could have 
easily been done pricr to Officer Henja's arrival. These 
factors show the lack of criminal intent, or at the 
23/ 
minimum an “abandonment” cf any criminal intent. 
Therefore, in fact there was no need to interfere 
with the appellants, especially in the extensive manner 
employed. Lacking probable cause to make an arrest and 
not having personally observed suspicious conduct Officer 
Henja should not have intruded forceable on appellants 


24/ 


when he did. Even if additional investigation were 


22/ Ibid. at 32-33. Sibron v. New York, 392 U.S. at 
73-74. 


23/ Terry v. Ohio, 392 U.S. at 28. 


24/ Sibron v. New York, 392 U.S. at 65 and 73-75. 


to be deemed appropriate at that point an entirely 
different kind of approach was in order. At most appellants 
could have been called over to the scout car for questioning 
after the officer had calmly and clearly identified 


25/ 
himself and his purpose. 


Finally, the actual search of appellant Stewart was 
not limited to a patting of his outer clothing but 
| 
consisted of an intrusion into his pockets. In Terry it 
was held that the "scope of the search must be ‘ strictly 
tied to and justified by' the circumstances which rendered 
its initiation permissible." 392 U.S. at 19 [citations 
omitted]. Evidence that is secured as a result of a 
search and seizure beyond reasonable scope is inadmissible 
26/ : 
at trial. In applying this standard in Sibron, the 
Supreme Court invalidated an internal search of Sibron's 
pockets as not justified under the original basis for 
the intrusion. 392 U.S. at 65. Here, Officer Henja 


| 
testified that prior to forcefully intruding upon Stewart, 


Green v. United States, 104 U.S.App.D.C. at 24-25, 
259F.2dat 181-82. Terryv. Ohio, 392 U.S. at 30. 

| 
Terry v. Ohio, 392 U.S. at 29. 


he did not have cause to believe that Stewart was armed 


(Tr. 40). The reaching into Stewart's pockets was there- 


fore not justified. 


CONCLUSION 


The pistol in question and the testimony related 
thereto were the sole bases for Stewart's conviction 
under review. For the foregoing reasons, the motion to 
suppress should have been granted, and accordingly 
appellant*s conviction should be reversed. 

David Machanic 

Brian A. Johnson 
Stephan E. Lawton 
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Washington, D. C. 20036 
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(Appointed by this Court) 


March 27, 1970 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,713 


UNITED STATES OF AMERICA, 
Appellee, 


Vv. 


GEORGE E. STEWART, 
Appellant. 


ON APPEAL IN FORMA PAUPERIS FROM 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


I(a) Appellant Was Arrested Prior to Being Searched; The 
Arrest Was Without Probable Cause and The Evidence 


Obtained Thereby Should Have Been Suppressed. 


Except: for a brief indirect reference in footnote 


| 
14 (p. 10) of its brief, the Government has not addressed 
itself to appellant's demonstration that he was not 
searched until after he was arrested and that this arrest 
was without probable cause (Appellant's brief, Br. 11-20). 
The Government's failure to confront this issue ils based 
upon an erroneous assertion that whether there was an 
arrest and then a search is not relevant to this Court's 
inquiry since the search of Appellant was allegedly legal 
pursuant to Terry v. Ohio, 392 U.S. 1 ree Appellant 


submits, to the contrary, that the issue of arrest prior 


to search and probable cause therefor is the primary 


consideration before this Court. | 
Appellant has previously argued that the arrest and 


subsequent search and seizure and the Terry stop and 


frisk issues are mutually exclusive of one another (Br. 


21). For this reason the Terry issue was briefed! and 
argued by Appellant in the alternative. Appellant submits 


that this Court's reasoned opinion in United States v. 


The Government contends that "Whether appellants were, 
in effect, arrested without probable cause and 
searched or stopped without probable cause for 
quéstioning and searched is not the issue at, bar." 


Cunningham, Case Nos. 23,073 and 23,074, D.C.Cir., April l, 

cae has resolved the question of the mutual exclusivity 

of an arrest prior to search, and the Terry theories, in 

Appellant's favor. The Court there rejected the "syllogism" 

that probable cause need not be questioned where there 

has been a search incident to an arrest if the search 

can be justified under Terry (Slip opinion at pp. 2-3). 

As set forth in Cunningham (p. 3) and in Appellant's 

brief (Br. 14), the reason for this result is obvious: 

if the Government's position were to be adopted as a 

practical matter, every illegal arrest, search and seizure 

that turned up an illegal weapon would automatically be 

retroactively justified due to the nature of the "fruit". 
The meaningful distinctions between Cunningham and 

the instant case are (1) that the arresting officer in 

Cunningham possessed probable cause to believe that a 


felony had been committed by the persons arrested, while 


Officer Henja did not, and (2) the Government in Cunningham, 


believing from the outset that probable cause existed, 


2/ Decided subsequent to the filing of Appellant's 
brief on March 27, 1970. 


pursued a different theory in order to justify the search 
and seizure. In other words, in Stewart's case, having 
determined that there was clearly no probable cause to 
arrest Stewart prior to his search (Br. 12-14), the 
Government was forced to pursue the Terry theory from 
the beginning. 

In more relevant respects the Cunningham case is 
strikingly similar to the facts at bar. The actin and 

| 

quality of the intrusion that there constituted an arrest 
are nearly identical to the stopping and subsequent 
search of Appellant Stewart. In footnote 1, (p. 2) 
the Court summarized the arrest: "The officers got into 
the police car and raced over to the automobile into 
which the appellants were placing the table; with guns 
drawn, they immediately placed appellants under arrest 
and proceeded to search the automobile." The parallel 
circumstances which require the conclusion that Stewart 
was arrested prior to being searched have been fully 


detailed in Appellant's brief (Br. 6-7 and 14-20). In 


summary, as Stewart walked south on 13th Street, N. W., 


the arresting police officer, in a "rather fast" manner, 


pulled in front of Stewart and blocked his path down 
| 


the sidewalk by driving his scout car into an alley 
G@riveway and stopping across the sidewalk; the officer 
yelled “Hold it:" and immediately exited his scout car, 
perhaps with his gun drawn; and a building guard 
accompanying the police officer exited the scout car 
simultaneously and confronted appellants with a drawn 
revolver. By the very nature of the identity of the 
officer and of his forceful manner of imposing such 
Getention, it is clear, as it was then to Stewart, that 
the officer's purpose was to "apprehend these men" and 
to place appellants under Reed notwithstanding 
Government protestations to the contrary after the fact. 
The crucial difference between the Cunningham arrest and 
search and Stewart's arrest and incidental search, is 
that Officer Henja did not have probable cause to 
arrest Stewart. For this reason Stewart's conviction 


for carrying the pistol so recovered should be reversed. 


3/ Chappell v. United States, 119 U.S.App.D.c. 356, 
358-359, 342 F.2d 935, 937-938 (1965). 


I(b) The Seizure and Search of Appellant Prior to Arrest 


Was Not Justified Upon Any Basis Under The Fourth 
Amendment. 


Without actually arguing that there was no erent 
prior to the search, Appellee places total reliance on 
Terry v. Ohio, 392 U.S. 1 (1968) for justification of 
the actions of the police officer and his companion. 
Terry requires that "...the police Sericereroint to 
specific and articuable facts which, taken together with 
rational inferences from these facts, aces “Ee 
that reaeiori 392 U.S. at 21 (footnote omitted). The 

4 


crux of the Government's argument on this issue contains 


irrelevant factual allegations and distorted factual 


categorizations that require clarification. Essential 


to a determination of the reasonableness of Officer 


Henja's conduct in light of Terry - assuming arguendo 


that an illegal arrest was not effected prior to the 


search - is an elucidation of what Officer Henja knew 


as a result of contact with building guard Barbareviech 


and from his own observations. However, much of the 


4/ See the second paragraph of page 7 of Appellee's brief. 


Government's factual foundation for its contention that 
Terry supports the search and seizure of Stewart is 
improperly based upon activities of Appellant, allegedly 


observed by the building guard, which the record shows 


were in fact never seen by Officer Henja nor transmitted 


to him by the guard. (Appellee's Brief pp. 5 and 8). 
Officer Henja was not informed of, nor did he see, many 
of the alleged details of Stewart's and Smith's activities 
in front of the garage, nor did he view a hurried retreat 
from a restaurant booth by Stewart. When Officer Henja 
first observed Stewart he was standing on the corner of 
13th and H Streets, N. W. (Br. 6, 13). The entire text 
of the information passed from the building guard, 
Barbareviech, to Henja has been clearly and fully set 
forth in Appellant’s brief (Br. 5, 13, 23). 

The Government has also employed descriptive 
conclusions which tend to discolor the actual evidence 
contained in the record. The mpst obvious example is the 
Government's attempt to qualify the building guard, 
Barbareviech, as a "special police officer” experienced 
in law enforcement. (Appellee's Brief, pp. 5 and 8). 


Barbareviech referred to himself only as a “special 


officer there [at the Herald Square Building] at night" 
(Tr. 40) and - more importantly - was known to Officer 
Henja only as a building guard (M. 9) who was not 

| 


wearing a uniform (M. 18; Tr. 42). Reference to 


Barbareviech as a “known special police officer” whose 


four and one-half years of employment soniataeuceal mien, 
enforcement ee! (Brief, p. 8), is thus simply 
not supported by the record. In fact, Barbareviech 

never attended a police academy nor had he received any 


other law enforcement training-since he had obtained his 


“experience on the job" as a building guard. (tr. 46). 


Officer Henja had never met Barbareviecth before the 


incident (M. 21). 
Furthermore, the Government alludes to two “rapidly 
| 


departing men" so as to infer an attempted "escape" 


| 
(Appellee's Brief, p. 3), even though the record is 


This is an apparent attempt to equate the "law 
enforcement experience" of Barbareviech and Henja 

to that of Officer McFadden in Terry. Officer McFadden, 
who personally witnessed the circumstances upon which 
he justified his frisk of Terry, had 39 years experience 
as a policeman, 35 as a detective and had been 

assigned in the area for 30 years. 392 U.S. at 5. 
Neither Barbareviech's nor Henja's experience, even 
"combined", approach such qualifications. 


barren of any attempted “escape” or flight by Appellant. 
Moreover, while it is recognized that such was not 
q@mumunicated to Officer Henja, and therefore was not 
relevant, to construe Appellant's walking from in front 
of the garage to the White Tower restaurant as a "retreat" 
(Appellee's Brief, p. 5) is entirely inappropriate since 
the record shows that Appellant was merely returning to 
the restaurant in which he had dined prior to going to 
the garage in the first place (Br. 9-10). In addition, 
neither of the two Government witnesses offered such a 
conclusion in their testimony. 

Officer Henja, prior to approaching Stewart, had 
very few, if any, “specific and articuable facts" upon 


3/ 


which to base his intrusion. Thus, the only remaining 


justification for the search under Terry is Stewart's 


reaction upon being interferred with and detained by 
Officer Henja. As set forth in Appellant's brief, 


Stewart’s retreat (of two feet) and apparent agitation 


5/ The last paragraph of page 7 of Appellee's brief 
on this issue is the primary example (cited previously) 
of its attempt to impute to Officer Henja alleged 
facts known only, if at all, by the guard, 
Barbareviech. 


were the direct result of Officer Henja'‘s overbearing, 

excessive manner of approach, totally unjustified upon 

the basis of the information within his knowledge up to 
that point (Br. 24-27). Due to the extent and neers of 
Henja's forceful stopping, Appellant Stewart was simply 
not afforded a chance, as he should have been, to 
explain his presence at the garage. It is especially 


relevant at this juncture to point out that Henja 


admitted that prior to stopping Stewart he had no 
probable cause to make an arrest (Tr. 21) and that he 


had no reason to believe that Stewart was armed (Tr. 40). 


Thus, we are presented with the classic example of an 
attempt to justify an illegal search by what was turned 
up as a result of the intrusion. | 


Appellant has previously set forth a number of 
| 


additional factors which distinguish the instant case 
| 
from the Supreme Court's holding in ferry. (Br. 22-25). 


It is submitted therefore, that should this Court, 


determine as a matter of law that Stewart was not 


arrested without probable cause prior to being searched, 


other reasonable basis. 


his search and seizure was not justifiable upon any 
| 


CONCLUSION 


For the foregoing reasons and the reasons set forth 
in Appellant's brief, it is respectfully submitted that 
the motion to suppress should have been granted, and/or 


the objection to reception into evidence of the pistol 


found on Appellant should have been sustained. Accordingly, 


Appellant's conviction should be reversed. 
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1000 Ring Building 
Washington, D. C. 20036 
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